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Unto the Right Homourable, the Lords of Council and Seſſion, ; 2 ee 


E TTͤͤ é⁵œ mR 


The 8 Mr enz 8 firſt Mi- 
niſter in che Town and Pariſh of - Montroſe, 


5 5 


8 8 Humbly ſheweth, 


HAT, in October 1777, the petitioner preſented a petition . 
to the preſbytery of Brechin, ſetting forth, That neither 
, he nor his predeceſſors, in the charge of firſt miniſter, in 
| | the town and pariſh of Montroſe, had ever been in the 
poſſeſſion of a manſe or glebe, notwithſtanding that there was a con- 
ſiderable landward pariſh which gave them a right to a manſe and 
glebe, according to the laws of the land; and, therefore, craving, 
that the preſbytery would defign a manſe or glebe for him out of the 
neareſt kirk-lands within the pariſh, - - 

The preſbytery unanimouſly granted the deſire of this petition, 
| and were proceeding to take the ordinary regular methods of doing 
juſtice to all concerned, when their procedure was ſtopped by a bill 
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of advocation at the inſtince of the Magiſtrates and Town Council 
of Montroſe, and the heritors of that pariſh, 
The bill having been paſſed, and the reaſons of advocation having 
come in courſe of the rolls to be diſcuſſed before the Lord Stonefield, 
| Ordinary, counſel were heard, and his Lordſhip was pleaſed, on 
Ps 13 the 13th of February 1778, to pronounce the following interlocutor : 
77" * The Lord Ordinary having conſidered the reaſons of advocation 
** and procedure held before the inferior court, and beard parties 
procurators upon the import thereof; advocates the cauſe, and 
* afloilzies the defenders from the concluſions of the original proceſs, 
* and decerns.” To which interlocutor, his Lordſhip has been 
pleaſed to adhere, upon conſidering three ſeveral repreſentations, 
June 26. the laſt of which was refuſed on the 26th of June 1778. 
7. The petitioner humbly begs leave to ſubmit his cauſe to the re- 
view of your Lord{hips ; and as the Lord Ordinary's inter locutor is ge- 
neral, and does not ſpecify any particular point or points upon which 
the judgment againſt the petitioner is founded, he ſhall endeavour to 
obviate the two points upon which his opponents ſeemed to lay 
ſtreſs. | 
Theſe points are, 1m0, That, by the law of Scotland, as it now 
ſtands, miniſters of royal burghs, though their cure extends over a 
conſiderable tract of rural, or, as it is called, Landward pariſh, are 
not entitled to a manſe and glebe.- 249, That, fuppoſing the law 
to ſtand otherwiſe in general; yet, in the caſe, now under your 
Lordſhip's conſideration, the miniſter is precluded from that right, 
becauſe an addition was made to his ſtipend, by a royal grant from 
King William, which mult be zmphed to be in lieu of a manſe and 
lebe. - 
1 As to the % of theſe points, the petitioner is adviſed, that by the 
ſeries of ſtatutes from the Reformation, down to the year 1644, it ap- 
pears, that it was well underſtood, that miniſters of the eſtabliſhed 
church were entitled to manſes and glebes, in all caſes whatſoever ; 
for, it will be conſidered, that, in the earlier periods of the Scottiſh 
Church, after the Reformation, the ſtate of the country as to indu- 
ſtry and commerce was ſuch, that the burghs were by no means ſo 
* populous as we now find them; ſo, that without an addition of ru- 
= ral or landward bounds, pariſhes could ſcarcely be of ſufficient ex- 
dent. | 1 2 | 
But after the union of the Crowns of England and Scotland, and 
when, by the natural progreſs of a country, in a ſtate of advance- 
ment, as this country has been for more than a century, the royal 
burghs, which were formerly but thinly inhabited, became fo 
| | | crouded, 


4 $1] 


crouded, that it was neceſſary to erect additional churches, to which 
no landward pariſh was appropriated, the legiſlature thought it rea- 
ſonable, that the miniſters of churches of that ſort ſhould be except- 
ed from the general regulation which had always obtained. 

Accordingly, by the ziſt act 1644, power is given to every 
preibytery to deſign manſes and glebes to miniſters at every pariſh- 
kirk. But there is the following clauſe, Borrotuſtogon-Lirls being 
always excepted, . Sheath 

It is, with ſubmiſſion, plain from reaſon, and the nature of things, 
that the expreſſion Borrow/lorwn-tirks, could mean only ſuch new 
erections within burghs, as have been already mentioned, viz. ſuch as 
had no landward territory belonging to them ; for miniſters who had 
under their charge, both a royal burgh, or a large part thereof, 
and a rural diſtrict were certainly as well entitled to manſes and 
glebes, and could be as cafily ſupplied with them, as miniſters whoſe 
. pariſhes conſiſted of rural territory only. 

And, as evidence that this was the ſenſe of that act of Parliament, 
your Lordſbips will be pleaſed to obſerve, that, only about five years 
thereafter, v:z. in 1649, miniſters of royal burghs, having alſo land- 
ward territory in their pariſh, are ſpecially declared to have a right 
to manſes and glebes. 


For, by the 45th act 1649, it is appointed, that boroughs, and 
© the heritors of the landward parts of the pariſh, provide allo com- 


„ petent dwelling-places and houſes for their miniſters ; the ſum not 
„ being above nor beneath the ſums above expreſſed.” 

Here it is to be conſidered, that the Legiſlature certainly meant and 
intended, that the miniſter of every. parith, conſiſting both of royal 
burgh lands, and lands in the country, ſhould have a manſe and 


glebe ; and the burgh is mentioned as in the capacity of an heritor, 
along with the other heritors of the pariſh upon whom the burden of 


furniſhing a manſe and glebe ſhould lie. 

The two laſt mentioned acts, having been paſſed during the Uſur- 
pation, were reſcinded upon the reſtoration of the Sovereign to his 
juſt right. But, as it muſt be candidly acknowledged, that, however 
_ unlawful and wicked the Uſurpation was, thoſe who then exerciſed 
power over this country had much good ſenſe, as well as ſpirit, we 
may ſafely argue upon the ſtatutes during that period, as affording 
evidence of the general ſenſe of the kingdom as to police in every de- 
partment, and indeed as to all the leſſer departments of civil right, 
whether ſeparate from, or connected with, the eccleſiaſtical etabliſh- 
ment. Nay, we muſt admit, that, notwithſtanding the general a- 
brogation of the acts paſſed during that period, the force and effect 
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of a great many of them was renewed after our true conſtitutional 
government was happily re-eſtabliſhed. 
We are not therefore, by any means, to lay thoſe acts out of our 
conſideration, in forming a judgment upon the ſtatutes after the Re- 
ſtoration | | 5 
Your Lordſhips will be pleaſed to attend particularly to the 2 1ſt 
act 1663, the firſt part of the rubrick of which appears to be anent 
Manſes and Glebes. By that act, which appears evidently to be fra- 
med in favour of the clergy, it is provided, That every miniſter, 
* (except ſuch miniſters of royal burghs who have not right to 
glebes) have graſs for one horſe and two kine, over and above 
their glebe,” And afterwards, ©** Becauſe ſeveral kirks have no 
glebes as yet defigned to them, it is hereby ſpecially provided, 
that in all deſignations of glebes, incorporate acres in village or 
town where the heritors hath houſes and gardens, the ſame ſhall 
not be deligned, he always giving other lands -neareſt to the 
*- kink.” | 
From this ſtatute, it ſeems, with ſubmiſſion, to be clear, that the 

Legillature underſtood, that miniſters in general, whether in country 
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pariſhes or in town pariſhes, were entitled to glebes, with the excep- 


tion only of a few, in conformity with the ſtatute 1644, viz. The 
miniſters. of Borrowſtown-kirks, that is to ſay, miniſters of church- 
es built and endowed in modern times, within burghs, on account 
of the great increaſe of citizens; in which caſe, it 1s admitted, that 
glebes and manſes are not due to them, they being upon a differcat 
tooting from the regular parochial miniſters, | 

The expreſſion © /uch miniſters of royal burghs who have not right 
* to glebes,” plainly implies, that there was a right competent to 


- miniſters of royal burghs in general, from which certain miniſters 


were excepted : For the word ſuch has the ſame ſignification with as 
many as; and the expreſſion muſt be interpreted to mean the mini- 
ſters of Borrowſtoun-kirks, as above defined. | 

Ihe reaſon of the thing mult ever weigh much in the interpreta- 
tion of a ſtatute, when there is any dubiety in the way and manner 
in which it is expreſled ; and ſurely, the petitioner can ſtrongly plead 


the reaſon of the thing, in favour of his interpretation: Becauſe, if 


it be true, as will not be conteſted, that miniſters in general ſhould 


have manſes and glebes, it does not occur why a parith ſhould be 


exempted from ſupplying theſe neceſſary conveniencies to a miniſter, 


| becauſe within the bounds of that. parith there happens to be a royal 


burgh, and the church ſituated within the burgh ; which, however, 


is not always the caſe ; For the town of New Galloway in particular, | 


: | which 


„ 


which is a royal burgh, is ſituated within the pariſh of Kells, and 

the church ſtands at ſome diſtance from the burgh. The only dif- il. Hu Jade 
terence that having a royal burgh Within a pariſh can make is, 
chat the pariſh is richer, and conſequench better enabled to furniſh a 
glebe and manſe. 

And, in conformity with the principle now ſtated, is the general u- 

ſage all over Scotland, as particularly ſpecified in an authentic liſt, 3 — 
hereto annexed, which the Reverend Dr Webſter has been ſo obliging « 
as to allow to be taken from his very accurate books; from which your 
Lordſhips will be fatisfied, that almdt all the firſt miniſters of 
royal burghs in Scotland having landuard pariſh, have manſes and 
glebes, unleſs when a compoſition is paid to them in lieu thereof. 
And the very few exceptions which are 0 be found muſt have been 
occaſioned by ſome peculiarity, which might, perhaps, upon a curious 
inveſtigation, be diſcovered, 

At the ſame time, the reaſon of the thing does not require, that 

5 where an encreaſe of the number of pecple in a royal burgh makes 
one or more additional churches necdlary, the pariſh ſhould be 
burdened with manſes and glebes to ſuch miniſters, with whom par- 
' ticular agreements for a decent maintenance muſt be made. The 
petitioner does by no means maintain that this is law. But he does 
maintain, and ſay, that there is, as yet, neither manſe nor glebe deſigu- 
ed or ſet a-part to the miniſter of the pariſh of Montroſe, the firſt charge 
of which pariſh he holds; and, conſequently, has the ancient and 
general right to a manſe and parochial-glebe in his perſon ; and, 
when he has ſaid ſo much, he, with great ſubmiſſion, does not ſee 
why his claim for a manſe and glebe ſhould be rejected. 

Two deciſions have been inſiſted on, as contrary to the doctrine of 
law maitained by the petitioner, biz. that of Dunfermline, Fal- 
coner, zoth June 1750; and that of Elgin, laſt Faculty volume, 'k 
176 

2 — to the firſt of theſe caſes, it 1s clearly not applicable; becauſe 
forty pounds Scots had been aſſigned to the miniſter, as houſe-maill;“ 
and, as to the /ccond, it appears, from the report of it, to be incum- 
bered with vartous ſpecialties. The ColleQor, to be ſure, makes the 
interlocutor run thus: The Lords determined the point of law; 
but furely theſe were not the words; and, indeed, it was laſt Seſſion 4 
mentioned, in your Lordſhips preſence, by very bigh authority, that | 
the point of law was not then determined. | 

In ſhort, the caſe now before your Lordſhips, is the only caſe, in 
modern times, where the point of law upon this general and impor- 
tant ſubject has come under the conſideration of the Court; and the 
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petitioner cannot help flattering himſelf, that your Lordſhips will be 
inclined to give judgment in his favour. | 

One conſideration, he humbly apprehends, muſt have very great 
weight, which is, that altzough this is the firſt time that the neat 
point of law has been tried in the preſent century; yet, deciſions 
are to be found very ſoon ater the act 1663 itſelf, by which it was 
expreſsly determined, that a pariſh, confiſting partly of royal burgh, 
and partly of landward terntory, muſt furniſh irs miniſter with a 
manſe and glebe, ſeemg the it does not fall under the exception in 
the act 1663; ſo it was ſolerinly determined, Stair, 17th December 
1664, Paterſon contra Warſoz ; and Fountainhall, 25th March 168 5, 
Williamſon contra his Pariſhioners. The petitioner does humbly 
maintain, that theſe deciſiom, pronounced ſo recently after the paſ- 
ſing of the act of Parliament 1663, muſt afford fatisfatory evidence 
how the intention of the Legiſlature was underſtood ; and, indeed, as 
the earlieſt of theſe deciſions was pronounced the very year after the 
act was paſled, there can be no doubt, that many of the judges, 
who interpreted it, did thanſelves fit in Parliament when it was 
framed. 

Having thus, it is humbly hoped, obviated the general reaſoning 
in law, urged againſt him, the petitioner ſhall proceed to obviate the 
ſecond point urged againſt him, viz, that the additional grant of ſti- 
pend, by King William, was given to the miniſter of Montroſe in 
lieu of a manſe and plebe. | 

Upon this head the petitioner ſhall be very ſhort, as he does not 
apprehend that your Lordthips can be much moved by it; becauſe it 
would be very hard, indeed, if a mere expreſſion, thrown out in nar- 
rative, that a miniſter * wanted both manſe and glebe,” ſhould be 
conſidered as having ſo ſtrong an eſſect, as to infer a conſent and a- 
greement upon the part of the miniſter, that an addition, made by 
Royal bounty, to his ſtipend, ſhould preclude him and his ſucceſſor 
for ever from the right to a manſe and glebe. | 

Your Lordihips know well what expreſſions are thrown in, as 
words of courſe, into applications to the Crown, and grants from it, 
in the ſame-manner as in applications to your Lordſhips, when fit- 
ing as Commiſſioners of teinds, upon proceſſes of augmentation, 
"Theſe may ſerve as evidence of the then ſtate of the miniſter in any 
pariſh, if they can even be conſidered as good evidence to that effect. 
But ſurely they can go no farther; and, indeed, the petitioner's op- 
ponents might as well quote every expreſſion thrown out on the part 
of the minilter of Montroſe, when an additional ſtipend was granted 

to 


| 1 


to him by the Lords Commiſſioners for plantation of kirks and va- 
luation of teinds, in 1766. 

Upon the whole, the petitioner is humbly hopeful, chat your 
Lordſhips will be of opinion, that his claim for a manſe and glebe is 
well founded. 


May it therefore pleaſe your Lordſhips, to alter the Lord Ordi- 
nary's mterlocutor, and remit the eauſe ſimpliciter 4 the Preſ= 
bytery of Brechin ; or advocate the cauſe, and Jind the petition- 
er entitled to a manſe and glebe, and make ſuch order for the 


due forwarding of the defi ignation thereof- as your Lordſhips 
hall think fit. 


BW 


Acconling to juſtice, Cc. 


JAMES BOSWELL. 
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: Arbroath, - ; 


Min1sTExs who have neither Manſe nor Glebe. 


\ Pariſhes of more Charges than one. 
Four of the Miniſters of Aberdeen, 


Firſt Miniſter of Brechin, j ; x 


Second Miniſter of Cupar Fife, : . 


Second Miniſter of Dumfries a 

Second Miniſter of Dunfermline, g . 
Second Miniſter of Dyſart, . . > 

The three Miniſters of Dundee, 1 To 


All the Miniſters of Edinburgh, 

Six Miniſters in Glaſgow, : 
Third Miniſter of Inverneſs, (the whole un) 
Second Miniſter of 1 8 

Second Miniſter of Linlithgo hs 4 
Second Miniſter of South ith, 


Both Miniſters of Montroſe, 8 . 5 


Both Miniſters of Perth, 3 5 : 


Second Miniſter of Stirling, . . , 
Second Miniſter of St Andrews, 


2 Sorg Crarces. 


Stranrawer, * - »* » . 


* 


STATE of the Mrxisrzks of the RoYAL BURGEHs 1 


Long wy Breadth of 


Pariſh. 
Mis Miles. 
* 4 
5 4 
3 3 
6 8 
5 4 
3 Is 
4 4 
9 2 
4 2 
4 32 
2 RS 
2 Z 
I 2 
6 2 
z 2 
3 5 


q 


Min1isTERs who have Manſe and no Glebe. i ef Breadth of 


Pariſh. Pariſh. 
Pariſhes of more Charges than one. Miles, Miles. 
Second Miniſter of Canongate, Edinburgh, I * 
Second Miniſter of Cultoſs, (by e 3 23 
Firſt Miniſter of Dyſart, . 3 14 
SIE CHARGE. 
Anſtruther Eaſter. . \ : 5 2 


N. B. The Miniſters of Edinburgh, Glaſgow, and Aberdeen, have no Country Pariſh. 


Hs in SCOTLAND, with reſpect to Manſes and Glebes. 


th of Mixisrzas who have Glebe and no Manſe. 
iſh. 


es. Pariſhes of more Charges than one. 


Both Miniſters of Ayr, . . 

Firſt Miniſter of Cupar Fife, 

Both Miniſters of Elgin, 

Two of the Miniſters of Glaſgow, (Barony Church 

and High Charch), 

The _ firſt Miniſters of Inverneſs, (the whole 
ri A a 

Second M iniſter of lavera, . . 

Firſt Miniſter of Leith, 


ener 


1 


SinGLE CHarGes. 
ueen's Ferry, . . 


| Firſt Miniſter of St Andrews, X , 
Inverkeithing, . . . 


3 
3 
8 


9 
12 


Length of 3 ao 


7 175 


5 . 
2 


3 
3z 


MinisTERS who have both Manſe and Glebe. Lergth of Breadth of 


Pariſhes of more Charges than one 

Second Miniſter of Brechin, , 
Firſt Miniſter of Culroſs, - 4 
Firſt Miniſter of Dumfries, > . 
Firſt Miniſter of Dunfermline, : 
Both Miniſters of Haddington, . 
Firſt Miniſter of Inverary, . : 
Firſt Miniſter of Kirkwall, a 5 
Firit Miniſter of Linlithgow, . 
Firſt Miniſter of Stirling, . 
Both Miniſters of St Cuthberts, or Weſt Church, 

Edinburgh, R 8 
Two of oe Miniſters of Campbelton, 


» 


| SinGLE CHARGES, 
Miniſter of Kirkcaldie, 4 


6 


Wick, a ; 5 : 


Anſtri uther Weſter, . 
Bruntiſland, 5 . 
Dunbar, . + 
Dunbarton, - ; 
* 0 1 


Forfar, 5 - . 


edburgh, 8 5 
ir kcudbright, P . 
Lauder, R . . 
Lochmaben, 5 3 
ark, 5 , . 
orth Berwick, 
Peebles, : k 6 
 Pittenweem, R - . 
Rutherglen, . . 
Selkirk, - , TR.” 
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Miles. 
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